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ATTORNEYS AT LAWY

Court Finds Insurer in
Bad Faith for Misap-
plying Judicial Estoppel
and Misrepresentation

Defenses
By: Shannon L. Schlottmann

We have frequently written about judicial estoppel and
the good, bad, and the ugly insurers face when contem-
plating whether to rely upon judicial estoppel in their
claims investigation. Recently, the United States District
Court issued an opinion showing the potential pitfalls of
applying judicial estoppel prematurely and for purposes
broader than that for which it was intended. In Ussery v.
Allstate Fire and Casualty Co., 2015 WL 8773291 (M.D.
Ga. 2015), Allstate sought to use judicial estoppel to show
the insured misrepresented information to the carrier
during a claims investigation. The United States District
Court for the Middle District of Georgia disagreed with
Allstate’s position and held Allstate acted in bad faith
under O.C.G.A. § 33-4-6 when it denied payment of an
insured’s claim.

Allstate issued a homeowners insurance policy to Plain-
tiffs, Albert Ussery and the Estate of Miriam Ussery,
which provided coverage for the insureds’ dwelling and
personal property. After a fire completely destroyed the
insureds’ home and personal property, they submitted
a claim to recover the full policy limits. Allstate denied
the entire claim based on its discovery of a bankruptcy
petition in which the insureds listed a personal property
valuation in the amount of $2,700, which was signifi-
cantly lower than the $205,608 amount claimed in their
proof of loss. The insureds admitted during their exami-
nation under oath that their bankruptcy petition did not
list all of their possessions and inaccurately reflected the
true value of their personal property. Id. at *2. Allstate
argued that the two different valuations conclusively es-

tablished that the insureds were judicially estopped from
recovering the higher amount.

Following the denial of their insurance claim, the in-
sureds amended their bankruptcy petition to include the
exact inventory and reflect the same value of the person-
al property listed in their insurance claim. The bankrupt-
cy court accepted the amendment, which related back to
the original filing date of the petition and resulted in no
change to the repayment terms under the Chapter 13
plan. Thereafter, the insureds submitted a demand to
Allstate pursuant to O.C.G.A. § 33-4-6. Allstate rejected
the demand and the insureds filed suit. Relying upon its
judicial estoppel defense during discovery, Allstate did
not question or request proof of any items listed in the in-
sureds’ personal property inventory or the valuation. In
fact, Allstate’s adjuster testified that the insureds’ inven-
tory was “a fair representation of what he would have ex-
pected to be in the home at the time of the fire” and that
it would have been unreasonable to consider the value of
the personal property to be $4,000.

The Court rejected Allstate’s judicial estoppel argument.
The Court held that, as a result of the amended bank-
ruptcy petition and the bankruptcy court’s acceptance
of the amendment, the insureds were no longer taking
inconsistent positions regarding the valuation of their
personal property. Indeed, prior cases had long allowed
that escape route for claimants facing judicial estoppel
problems. Johnson v. Trust Co. Bank, 223 Ga. App. 650,
478 S.E.2d 629 (1996).

According to the insureds, they should be entitled to bad
faith penalties as a matter of law because Allstate’s only
basis for denying their claim was its erroneous belief that
judicial estoppel applied. In response, Allstate argued
that, even if the inconsistent positions no longer support-
ed a judicial estoppel defense, there was still evidence that
the insureds breached the Concealment or Fraud provi-
sion. The Concealment or Fraud provision provides that
Allstate does “not cover any loss or occurrence in which
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any insured person has concealed or mispresented any
material fact or circumstance.” Allstate argued that the
original bankruptcy petition could serve as evidence that
the insureds materially misrepresented the value of their
personal property. But the Court noted that any material
misrepresentations were made to the bankruptcy court,
not to Allstate, so the Concealment or Fraud provision
was not violated. Indeed, the insureds were completely
forthcoming with Allstate about the misrepresentations
on the bankruptcy petition, so this defense had no evi-
dentiary support. The Court held that because Allstate’s
sole basis for the misrepresentation defense was the
bankruptcy petition, Allstate had not met its burden of
demonstrating any evidence that the insureds made ma-
terial misrepresentations to Allstate during the claim. Ac-
cordingly, the Court found that Allstate acted in bad faith
for refusing to provide coverage for the loss. The Court
noted that “[a]n insurer cannot abdicate its contractual
duties simply because it believes it might have some legal
authority to deny an insured’s claim, and then offer no
evidence or defense when a plaintiff makes a claim of bad
faith.” Id. at 16.

This case illustrates that there are serious consequences
for insurers who rely too casually on judicial estoppel to
support the denial of a claim. Even if a bankruptcy case
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has been closed and the debtor has been discharged, the
possibility exists for the debtor to petition the bankruptcy
court to reopen his case and “fix” the misrepresentations
in the bankruptcy petition. In that event, the insurer’s
decision to deny a claim due to judicial estoppel may
be jeopardized. An argument should still be made that
— if the misrepresentation to the bankruptcy court was
intentional and designed by the debtor to defraud his
creditors — he should not be allowed to escape the con-
sequences of his attempted fraud only because it now
suits him to come clean. Judicial estoppel is intended to
punish an individual for misrepresenting information
to the bankruptcy court. The punishment is that the in-
dividual will be bound by those statements in all future
actions, and it should be too late to “correct” the state-
ments only when forced by his adversary to do so. This
argument was successfully made in Scoggins v. Arrow
Trucking Co., 92 F.Supp.2d 1372 (S.D. Ga. 2000), where
the district court applied judicial estoppel even after the
claimant corrected his bankruptcy petition to “fix” mis-
representations.

Insurers should be careful not to confuse the judicial es-
toppel defense with the misrepresentation defense. In
circumstances where judicial estoppel is applicable, the
misrepresentation has been made to the bankruptcy

court, not necessarily to the carrier. To support a mis-
representation defense, the misrepresentation must
have been made to the insurer with the intent to defraud
the insurer. Moreover, insurers should fully investigate
the validity of the claim for all possible defenses rather
than relying on judicial estoppel alone.

For more information on this topic, contact Shannon
Schlottmann at shannon.schlottmann@swiftcurrie.com
or 404.888.6174. W
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Appraisal is a dispute resolution mechanism within
insurance agreements. The purpose of appraisal is to
provide a method for settling disputes regarding the

amount of loss. That avoids the delay and expense of
litigation. Unfortunately, insureds are using appraisal
as a method to obtain additional payments by allowing
their selected appraiser to estimate the loss at a far
higher amount than its true value. The umpire then
usually determines a value somewhere in between the
insured’s inflated estimate and the insurer’s estimate,
which often results in an inequitably high award. For
this reason, we strongly recommend that insurers not
demand appraisal.

In Georgia, there are a number of valid reasons for an
insurer to refuse an appraisal demand. While there is
case law indicating that an insurer may never have
to comply with an appraisal demand, this article
focuses on two specific reasons for refusing to comply
with an appraisal demand — untimely demands and
inappropriate coverage/scope of loss determinations.

Coverage Questions and Scope of Loss Disputes
are Inappropriate for Appraisal

In 2006, the Georgia Supreme Court held that coverage
questions were inappropriate for appraisal. McGowan v.
Progressive Preferred Ins. Co., 281 Ga. 169, 171 (2006).
The court indicated that appraisal is a procedure for
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determining the amount of loss. Further, the court
held that appraisal should not be used to determine an
insurer’s potential liability. Still, the McGowan decision
left questions regarding what constituted a scope of loss
and/or coverage dispute.

In 2014, the Georgia Court of Appeals further analyzed
the appraisal issue. In that case, an insured demanded
appraisal regarding the extent of the wind and/or hail
damage to his roof. Lam v. Allstate Indem. Co., 327 Ga.
App. 151, 152 (2014). Both parties agreed a covered loss
had occurred. The insured, however, argued that he
suffered damage to his entire roof, whereas the insurer
contended that only four shingles were damaged.
Obviously, the cost of replacing the entire roof was much
greater than the cost of replacing four shingles. Thus,
the insured argued the parties disagreed on the amount
of the loss — is a proper dispute for appraisal. On the
other hand, the insurer argued the discrepancy in the
amount was due only to vastly different scopes of loss,
which amounts to a coverage dispute that is not proper
for resolution through appraisal. The court agreed with
the insurer and held that the disagreement over the
number of damaged shingles constituted a coverage
issue. Therefore, appraisal was inappropriate.

In short, it is important to analyze whether there are
coverage issues prior to complying with an insured’s
appraisal demand. An insurer may waive its scope of
loss arguments by complying with an inappropriate
appraisal demand.

Untimely Appraisal Demands

An appraisal demand must be timely and comply with
the terms of the insurance contract. See Georgia Farm
Bureau Mut. Ins. Co. v. Boney, 113 Ga. App. 459 (1966);
Rebel Tractor Parts, Inc. v. Auto Owners Ins. Co., 2006
WL 6931891 (S.D. Ga. Nov. 29, 2006); Aaron v. Georgia
Farm Bureau Mut. Ins. Co., 298 Ga. App. 403 (2009);
Shelter Am. Corp. v. Georgia Farm Bureau Mut. Ins. Co.,
209 Ga. App. 258 (1993).
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“The right to require an appraisal is not indefinite as to
time, but must be exercised within a reasonable period
of time depending on the facts of a particular case or the
right to demand appraisal is waived.” Rebel Tractor 2006
WL 6931891 at *3 (referencing Ga. Jur., Insurance §
21:14). Georgia courts have held that appraisal demands
submitted near and/or after the expiration of the one-
year suit limitation provision are untimely. Id.; see also
Aaron 298 Ga. App. at 403. The two main factors for
determining the enforceability of an appraisal demand
are the length of time between the breakdown of good
faith negotiations and the prejudice to the other party
from the delay. Rebel Tractor 2006 WL 6931891 at *3.

Courts have also analyzed the extent of the repairs to
the damaged property and an appraiser’s ability to make
an intelligent appraisal of the loss. Boney, 113 (79 App.
at 460). Insureds often submit appraisal demands after
much of the damaged property has been repaired. This
leaves appraisers with only photographs and previous
estimates to appraise the damage. While photographs
are helpful, the best evidence is long gone after a repair.
Arguably, appraisers are unable to fully evaluate the
claimed damage and reach an intelligent decision
after the damage has been repaired. Some courts have
deemed these last-minute appraisal demands untimely.

Other insureds file lawsuits hoping to force an insurer
into settlement negotiations. When insurers resist
the settlement demands, insureds often submit an
appraisal demand. However, the purpose of appraisal,
which is to avoid the costs associated with litigation, no
longer exists after suit is filed. Thus, some courts have
deemed these types of appraisal demands untimely.

It is important to thoroughly analyze an insured’s
appraisal demand prior to complying with the demand.
Overall, we recommend that insurers avoid appraisal
because of the high likelihood of an inequitable reward.

For more information on this topic, contact Marcus Dean
at marcus.dean@swiftcurrie.com or 404.888.6136. W
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